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The single greatest difference in Motion practice between
the Appellate Division and the Court of Appeals is that
Appellate Division Motions are submitted on a serve
one/file one basis under a legal back, whereas Court of
Appeals Motions are submitted in brief form, serving two
and filing seven. Service requirements are calculated in
the same manner, with eight days’ notice required if
service is by hand and 13 days required if service is by
mail. Overnight service adds one day to the by-hand
service requirement.

Motions in the Appellate Division are returnable any day
of the week except during the summer, when they are
returnable on Fridays. All Court of Appeals Motions must
be made returnable for a Monday, and the return date
should be as close to 14 days from service as practicable.
All Motions regarding Appellate Division Orders must be
served within 30 days (plus five if served by mail) of the
date on the face of the Notice of Entry of the Motion’s
subject order.
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In the past few years, PrintingHouse Press has developed numerous
high value solutions that go beyond the scope of the company’s
well-known appellate printing services. With the PrintingHouse
Press Client Portal, the first in the industry, attorneys have 24/7
online access to all personal Records and Briefs filed with the
Court; possess the ability to track the date, time, location and
position on the calendar for oral arguments; and receive instant
notifications when their appeals are served and filed. The PHP-NYSCA
Brief Repository was designed to provide the legal community with
universal online access to a searchable archive of New York State
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About Us
Since its inception in 1970, PrintingHouse Press has worked
diligently to become the East Coast’s leading appellate services
provider. Throughout the years, PrintingHouse Press has sustained
a highly knowledgeable and experienced team of professionals
whose mantra has always been to provide the legal community with
unparalleled appellate printing and litigation support. With a shared
dedication and cognizance, PrintingHouse Press’ staff of appellate
consultants, paralegals and production specialists is renowned for
its acute familiarity with the appellate rules and internal operating
procedure of all the State Courts, the thirteen Federal Circuit Courts
and the United States Supreme Court.
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Court of Appeals Briefs. PrintingHouse Press is constantly striving
to deliver innovative solutions that address the needs of our clients
as well as the needs of the appellate industry at large.
In 2014, PrintingHouse Press devised several new ways to serve
the appellate community. The entire website was completely
revamped and given a responsive interface that can be used just
as easily on a mobile device as on a computer. Our new website
demonstrates even more of PrintingHouse Press’ extensive
knowledge through its captivating, informative blog, The Appellate
Insider. A comprehensive Mobile App was also created to keep our
company’s technological advancements ahead of the rest. After
downloading PrintingHouse Press’ App, the Client Portal,
PHP-NYSCA Brief Repository, Appellate Deadline Calculator and
New York Court requirement forms are just a click away.
Technological advancements are not PrintingHouse Press’ sole
focus, though. We are making great strides to personally connect
with our clients by sponsoring countless legal association events
and presenting Continuing Legal Education courses on appellate
procedure—both live courses and online webinars for our clients’
convenience.
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In the New York Appellate Division, filing deadlines for Respondent’s
and Reply Briefs are determined quite differently in the Second Department
(hereafter AD2) than in the First Department (hereafter AD1). While AD1
is controlled by a Term calendar, AD2’s deadlines are determined by the
service/filing date and manner of service of the Appellant’s Brief and
Record on Appeal or Appendix.
In AD2, a Respondent’s Brief must be served upon the Appellant within
thirty (30) days of service of the Appellant’s Brief. The Reply Brief must
be served within ten (10) days of service of the Respondent’s Brief. Of
course, if the foregoing results in a deadline falling on a Saturday,
Sunday or holiday, the brief deadline is extended to the next business
day.
As always, the above-noted time restrictions are adjusted if service of
the previously filed brief is via regular mail instead of by hand delivery.
In that instance, five (5) days are to be added to the allotted deadline,
resulting in thirty-five (35) days for service and filing of the Respondent’s
Brief and fifteen (15) for the corresponding Reply Brief. If service is by
overnight delivery, then one (1) day is added rather than five (5).
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When filing an appeal in the United States Court of Appeals for
the Second Circuit, most Appellants file an Appendix to
accompany their Appellant’s Brief. The Appendix includes the
documents to be cited to by all the parties in their Briefs.
However, local rule 30(c) of the Second Circuit provides that
parties may file a Deferred Appendix as provided in FRAP 30(c),
if the parties stipulate, or if the Court’s own Motion directs. This
method eliminates the need to ascertain in advance which
documents the parties will need to cite to. The Deferred
Appendix is normally used in instances when the parties cannot
decide which documents will be contained in the Appendix until
they have written their Briefs. Some law firms also use this
method as a cost-cutting measure because it limits the number of
pages reproduced in the Appendix to those truly necessary for
the arguments in the Briefs.
In instances when a Deferred Appendix is to be filed, the
Appellant and Appellee file page-proof Briefs with citations directly
to the Record documents listed on the lower Court’s Docket
Sheet. Once the page-proof Reply Brief is filed by the Appellant,
the Deferred Appendix will need to be filed within seven days,
containing all the documents cited to in all the page-proof Briefs.
Fourteen days after the filing of the Deferred Appendix, the
final-form Briefs are filed with citations to the Appendix,
replacing the Record citations that were in the page-proof Briefs.
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There are a couple of ways of handling duplicative documents when preparing a Record on Appeal or an Appendix for the
New York State Appellate Division, First through Fourth Departments. The decision is normally left up to the attorney
perfecting the appeal and/or the attorney’s client.

I just had a client who, after filing a Respondent’s Brief in
the Appellate Division, First Department, realized that there
was a substantive error contained within the Brief. She
asked whether she could, as a matter of right, file a
Supplemental or corrected Brief.

If cost is an issue, most attorneys prefer not to have duplicative documents reproduced throughout the entire Record or
Appendix. Depending on how many documents are duplicated, their length and how often they reappear, repeating them
each time can significantly increase both the length of the Record or Appendix and the cost of printing it.

In short, the answer is no. It is necessary to stipulate with
all counsel on the appeal as to the withdrawal of the
initial Brief and the filing of a Replacement Brief. When
drafting the Stipulation, one may also wish to include
language with respect to either staying within the same
Term (if the Replacement Brief is being filed immediately)
or adjourning the appeal to the next available Term. Note
that the First Department does not permit matters to be
stipulated to the June Term as it is typically the most
crowded Term of the year.
Of course, since the time between the Respondent’s Brief
deadline and the Reply Brief deadline is very short, the
Stipulation process must occur quickly. Presumably the
Respondent would feel a heightened sense of urgency to
file an accurate Brief to prevent the Appellant’s Reply Brief
from honing in on the error.

The practical way around this is to replace the repeated document with a single inserted page explaining where the duplicative
document already appears. For example, suppose “Affirmation of Richard Jones, dated May 1, 2015” initially appears in
the Record or Appendix from pages 50 to 75, then is included twice later, reappearing from pages 225 to 250 and 500 to 525.
Each repetition can be replaced by a single page denoting:
Affirmation of Richard Jones, dated May 1, 2015
(Reproduced Herein at pages 50 to 75)

Absent the ability to obtain consent and an executed
Stipulation, the Respondent would have to make an
application to the First Department for the same relief.
However, given the likelihood of success on the
application, it would behoove the Appellant to stipulate
to the change simply in an effort to avoid unnecessary
motion practice.

In this example, you would eliminate 50 pages from the Record or Appendix. In fact, since the Court requires a minimum
of ten copies of the Record or Appendix for service and filing, you would eventually eliminate 500 pages. As you can see,
in this instance, the printing cost would be greatly reduced.
On the other hand, when cost is not an issue, the duplicative documents can be reproduced in their entirety throughout the
Record or Appendix. Several PrintingHouse Press clients feel that the inclusion of these documents each time adds convenience
to the review process.

The Practical Difference Between a Record and an
Appendix in the Second Circuit
What is a Special Appendix? Must I file one in the second
department
Carmen Otero
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Most of my clients are familiar with the Joint Appendix, the most common appellate document filed at the Second Circuit
when perfecting an appeal. Many, however, are not as familiar with the Special Appendix.
A Special Appendix is a group of documents that contain the orders, opinions, judgments being appealed, the text (with
appropriate citation) of any significant rule of law and a table of contents. It is always filed together with the Appendix and
Brief. This document is only required to be filed with the Second Circuit when the Appendix itself exceeds 300 pages (not
inclusive of the orders, opinions and judgments being appealed).
The two ways of filing a Special Appendix are either by adding it to the back of the brief as an addendum and labeling on
the cover “Brief and Special Appendix,” or as a separately bound book with a cover designating it as “Special Appendix.”
Much like the compiling of your Joint Appendices, PrintingHouse Press will be sure to create a Special Appendix for our
clients whenever necessary.

John McGorty | Senior Appellate Consultant | PrintingHouse Press
All appeals in the Second Circuit are perfected using the
Appendix method. The complete Record of the proceedings
from the District Court is automatically transferred electronically
once the Appellant files the Notice of Appeal.
The Second Circuit relies on the Appellant to put together
an Appendix containing the documents directly related to
the appeal, which all parties will need to reference when
preparing their respective Briefs. An Appendix prepared in
this manner is referred to as a Joint Appendix. However,
and most recently, the clerk’s office has accepted separate
Appendices filed by the Appellant and Appellee(s) on an
individual basis. If the parties cannot agree on the index of
documents to be included in a Joint Appendix, the
Appellant will file an Appendix with the opening Brief,
and the Appellee(s) will file a Supplemental Appendix
(by right) with the answering Brief.
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