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The Appellate Division, First Department (unlike the Appellate 
Division, Second Department) works off a calendar complete with 
various Terms for the entire year.  There are specific due dates for 
the Record on Appeal/ Appellant’s Brief, the Respondent’s Brief and 
the Reply Brief in each Term.  There is also a due date on the calendar 
for Oral Argument Time Requests and Adjournment Stipulations.  

The Appellate Division, First Department calendar means different 
things to each individual attorney, law firm or client being 
represented in the appeal, primarily since each one has its own 
reasons for perfecting for a specific Term or waiting until the last 
minute and filing within the 9 months allowed by the First 
Department’s rules.  The reasons for filing early can vary widely but 
commonly can be boiled down to strategy, timing, monetary 
decisions and other variables which may exist in a particular case. 
One of the common reasons for perfecting an appeal earlier is the 
desire to have the appeal heard in a specific Term in the hopes of 
obtaining a decision on the appeal sooner rather than later.  There 
are also instances where a Stay will remain in effect only if an appeal 
is perfected by a particular Term.  In those cases, attorneys may also 
be compelled to perfect the appeal prior to the nine month deadline. 

Unfortunately, in some instances, perfecting one’s appeal for a 
specific Term does not guarantee that oral argument will be heard 
for that Term. There are instances when the volume of appeals filed 
for a specific Term can cause an overload to the Court’s calendar 
that it adjourns (on the Court’s own Motion) the appeal to the 
following Term. This is one reason some appellate attorneys prefer 
to perfect their appeal as quickly as possible.

When consulting with clients on an appeal in the Appellate Division, 
First Department, it would be prudent to discuss the various 
options available for scheduling the appeal and which strategy best 
suits their needs.  In the end, the timing of your appeal can be just 
as valuable as the argument you are making.
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The New York State Court of Appeals has 
recently added an electronic filing component 
for Records and Briefs. When logging onto 
the Court’s website, it becomes immediately 
apparent that “parties with appeals, 
certified questions pursuant to section 
500.27 of the Court of Appeals Rules of 
Practice, or judicial conduct matters 
before the New York State Court of 
Appeals must use the Court-PASS filing 
system for the submission of digital copies 
of records and briefs as required by the 
Court's technical specifications….”

Notably absent from the rule are any 
electronic requirements with respect to 
Motions for Leave to Appeal and the 
corresponding opposition to such 
motions.  At this time, the Court does not 
have any such electronic filing requirements 
for motion practice. Motions for Leave to 
Appeal (and the opposition to those 
motions) are currently fully submitted via 
hard copy. If the motion for leave is 
granted, the Court itself uploads the 
decision to Court-PASS.  Thereafter, since 
Leave has been granted, the appeal which 
is subsequently filed is subject to the 
Court-PASS requirement. 

The First and Second Department rules 
provide that where a transcript exists it must 
be settled or the content agreed to pursuant 
to stipulation. Rule 600.5(d) governs the 
procedure for settlement of the transcript in 
the First Department, while 670.10.2 
governs the procedure in the Second 
Department. Notwithstanding the advice of 
a misinformed general clerk here and there, 
the general rule of thumb is that only 
transcripts containing sworn testimony 
must be settled. Thus, transcripts of oral 
argument do not need to be settled, 
although it can never hurt to do so. 
Transcripts containing sworn testimony that 
are attached as exhibits also do not require 
settlement.

When settling a transcript (if you aren't 
stipulating to its accuracy) you must serve it 
with a notice of settlement (sometimes 
called a 15-day notice) to all the relevant 
parties to the appeal. They then have 15 
days to return the transcript with corrections, 
which the appellant, if he agrees, must then 
incorporate into the transcript. This is 
usually done by hand. 

[This comment just deals with the situation 
where the appellant agrees to the changes 
made by the other party(ies). Where there is 
a disagreement, it then is up to the trial 
judge to settle the transcript.]

After a transcript is settled the appellant 
signs an "Affirmation of Compliance", which 
is then included in the record on appeal or 
appendix. You do not include the notice of 
settlement in the record on appeal or appendix.

In the Appellate Division, First Department, 
you must wait the full 15 days before you 
will be allowed to perfect the appeal. If the    
If the notice of settlement is still pending 
and the 15 days have not elapsed by the 
time of your last day, the First Department 
will reject your appeal and you will have to 
request an enlargement of time to perfect 
the appeal by motion.

In the Appellate Division, Second Department 
the court will accept the record on appeal 
or appendix for filing before the expiration 
of the 15 days. However, if a party submits 
corrections after the appeal has been 
perfected, the appellant must add the 
changes to the transcript in all the copies 
that have been filed with the court as part 
of the record on appeal or appendix. This 
involves handwriting in the changes to all 9 
copies filed which can be costly. The 
changes must also be served on all parties 
to the appeal as well. Thus, in both courts it 
is preferable to leave at least 15 days 
between the service of the transcript with 
the notice of settlement and the actual date 
of perfection.
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Settling Transcripts
at the New York Appellate Division,
First and Second Departments

 The general rule 
of thumb is that only 
transcripts containing 
sworn testimony must be 
settled. Thus, transcripts 
of oral argument do not 
need to be settled . . . 

New York State Court of 
Appeals: Court-PASS 
Filing System



You can seek an enlargement of time to 
perfect or file an answering brief in the 
Second Department by filing an executed 
stipulation. The parties may stipulate to 
enlarge the time to perfect a cause by up 
to 60 days, to file an answering brief by up 
to 30 days, and to file a reply brief by up 
to 10 days. Only one stipulation per 
perfection or filing is permitted. If an 
executed stipulation is not obtainable 
you are permitted to file a letter application 
providing reasonable ground for seeking
an enlargement of time. Letter applica-
tions are acceptable twice per filing. Any 
enlargement of time beyond this would 
have to be requested by filing a motion. 

Extensions are more easily obtained in the 
New York State Court of Appeals. The 
Clerk of the Court is authorized to grant, 
for good cause shown, a reasonable 
extension of time for filing papers on an 
appeal. A request for an extension may be 
made by telephone call to the Clerk's 
Office. Before calling the Clerk’s Office the

party must contact all parties involved in 
the appeal, notify them of the request 
and obtain their position as to whether 
they consent to (or oppose) an extension. 
The party requesting an extension shall 
advise the Clerk of the Court of the 
position of each other party with regard 
to the request. A party granted an extension 
shall file a confirmation letter, with proof 
of service of one copy on each other 
party. In some instances the Court will 
notify all of the parties regarding their 
determination of the request directly. In 
this case, you do not have to serve each 
party with a copy of the confirmation 
letter. 

* To support your motion for an enlargement 
of time to perfect an appeal in the First 
Department try to gain consent from the 
other parties involved in the appeal, in which 
case you can include the executed stipulation 
as an exhibit to your motion/affirmation in 
support.  

John Mcgorty
Senior Appellate Consultant | PrintingHouse Press

You just realized a notice of appeal is due 
to expire in a month. You check with your 
client, and they want to move forward 
and perfect the appeal. However, you 
currently have a lot on your plate – two 
motions to write, scheduled multiple 
appearances in court this week, and a 
trial starting next week. There is no way 
you will be able to write the appellant’s 
brief in time! The question is: How can 
you obtain an extension or enlargement 
of time to perfect this appeal?

First and foremost the procedure depends 
primarily on whether you are dealing with 
the First or Second Department. Obtaining 
an enlargement of time to perfect an 
appeal in the First Department can be 
requested by motion only.* If you are the 
Respondent, you may seek an enlargement 
of time by filing an executed stipulation 
to adjourn the appeal to a particular Term.
If you cannot obtain consent from your 
opposing counsel, you must then file a 
motion to adjourn the appeal. 
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Since time in memoriam, New York State’s appellate courts have maintained strict requirements with which attorneys must comply when 
they perfect appeals. Among them is the requirement that a Record on Appeal or Appendix be filed with the Court where the appeal is to 
be heard. This constitutes a compilation of the documents (motions, pleadings, exhibits, transcripts, etc.) which were considered by the 
lower court Judge in rendering the Order which is the subject of the appeal.

That process has historically been completed by the attorney providing hard copies of the above mentioned documents to appellate 
printers so that the printers may assemble the Record in compliance with the Rules of the appellate courts. Logistically, however, sometimes 
this requires documents to be physically delivered to the appellate printer (whether personally or via overnight mail). For attorneys who do 
not wish to give up their originals, someone in the law firm must go through the record page by page and create a duplicate copy.

Continued on next page     
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Obtaining Extensions of Time
For Filing Records/Briefs in the New York State Court of Appeals,
Appellate Division First and Second Departments

Sending your Record on Appeal to an Appellate Printer:
Achieving Efficiency via Client Web Portals



PrintingHouse Press has been the East Coast’s leading appellate 
printer for nearly a half century. Since its inception in 1970, 
PrintingHouse Press’ mantra has been to provide the legal 
community with unparalleled appellate printing and litigation 
support services. Over the years, we have built a team of highly 
talented and experienced professionals who share the same vision, 
passion and dedication. Our staff of paralegal and appellate 
consultants is renowned for their knowledge and familiarity with 
the rules and internal operating procedures within all State Courts, 
the thirteen Federal Circuit Courts and the United States Supreme 
Court. 

PrintingHouse Press consistently monitors the developments and 
the latest technological advancements within the appellate courts. 
In the past few years, we have developed a number of high value 
solutions that go beyond the scope of the company’s well-known 
appellate printing services. From eFiling services to the industry’s 
first appellate case client web-portal to the New York State Court 

of Appeals brief repository, PrintingHouse Press strives to deliver 
innovative solutions that address the needs of our clients as well as 
the needs of the appellate industry at large. 

PrintingHouse Press’ Client Web-Portal is designed with our clients 
in mind. Here attorneys have 24/7 online access to a history of all 
personal records and briefs filed with the court, possess the ability 
to track the date, time, location and position on the calendar for 
oral argument, and receive instant notification when their appeals 
are served and filed.

PrintingHouse Press’ newest offering, the PHP-NYSCA Brief 
Repository is designed to provide the legal community with 
universal online access to a searchable archive of New York State 
Court of Appeals’ briefs. Access to the portal is open to all attorneys 
as well as support staff at law firms and corporate legal departments 
and is offered free of charge.
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How to Perfect an Appeal at the New York State Appellate Division, First and Second Departments

Appropriate Methods of Amending One’s Appellate Filings (Supplemental Records/Appendices v. Tip-Ins)

Oral Argument Transcripts of Underlying Motions: When should they be included in a Record?
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too large and might not make it through an email filter… size does not matter. All that matters is that the attorney has saved time and 
resources on his/her end, and that the printer has gained precious hours and even days in preparing the Record proof for its client – 
this is particularly crucial when there is a fast approaching appellate deadline to be met. For attorneys, it’s all about efficient use of time 
– sharing/delivering documents via Web Portal helps them to achieve maximum efficiency.

Moreover, some of the larger appellate printers offer additional comprehensive functionality in their Web Portals that enable attorneys 
to track the status of their appeals – including up to the minute service and filing confirmation, and notice of oral argument and 
decision dates – all through the attorney’s desktop and on a moment’s notice.

Enter the era of the Web Portal. It is increasingly common for law firms to maintain 
scanned (or converted) PDFs of all documents utilized in litigation. That means that 
if a case goes to appeal, they already have an electronic copy ready to go.  Today, the 
Web Portals (provided at industry leading appellate printers) are emerging as an 
alternative to traditional document-sharing methods, and they are clearly the 
optimum delivery method from the perspective of both the law firms/attorneys and 
the appellate printers.

Such platforms enable attorneys to upload documents in a matter of minutes and for 
the printer to download them and begin its work. There is no concern that a file is 
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Sending your Record on Appeal to an Appellate Printer:
Achieving Efficiency via Client Web Portals (Continued)
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